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GERALD C,. MANN
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Clainms and Accounts Comuittee
House of Representative
Austin, Texas

Gentlemen:

- | , \1927, & codtrayt was satered into batween
the Commissaiopars® Cc dow)é Cotmty, es party of the flirst

part, and 0, %, B paxty Af the second part, by which
C. W, Blogker was to quent State and county taxes in
said ooy 3 L0 ve ag’ scorpansation fifteomm .pey

cent of(al 't taxes he oolleoted and ten per cent of all

the Sta hoted, He wes paid his compensation for the
sgunty taxe ted, but he was not pald for collecting
353, 715,35 sxof. He dled in 1934; and as far s the

file shows, he &34 ne ave a will, and there has not Ysen any
sdministration ol hi« eatate, He is survived by his widdw, Hrs.
Bume low Blocker; shd as no children are referred to, wa presume
she 18 his only beir, The widow, Mrs, Emma Lou Blocker, bas pre-
sented a claim to the lLegislature now in gession for $3,371.53,
which is the smount 0, ¥. Blocker would have recelved usler the
terms of the contract &as compensation for colleoting the State's
taxes if he had besen pald during his 1ife time,

" This gquestion is largely controlled by Artlele III.
Section 44, Conatitution of the State of Texaa, whloh sayng
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"The Legisleture ¥ * * ghall not grant * ¥ *
by epproprietion or otherwise, any amount of money
out of the Treasury cf the State, to any individu-
al, on & claim, reel or pretended, when the sams
shall not have been provided for by pre-existing
law." -

In comstruing this provision in the case of Austin Nation-
2l Bank v, Sheppard, (Comz, Appe.) 71 8.w. (24) 242, in an opinion by
Jud ze Critz, it vwes sgeid:

"¥e interpret this to mean that the lLegisla-
ture sannot appropriate state money to 'any indl-
vidualt unless, at the very time the appropriation
is made, there is elre n foroce soms velid law
constituting the olaim the appropriation is made
to E:.y 8 legel and valid obligaetion of the state,
By legal obligation s meant such ean obligation
as would form the basis of & Judgment against the
state in a court of gompetent jurisdiotion in the
event 1t should psmmit itself to be sued,“

This same rule was reiterated by the Supreme Court of
Texag in ths casa of Yort ¥Worth Cavalryy Club v, Sheppard, 1BS Tex.
839, 63 B.¥W, (24) 860, i

: The contract in quqstidn wag valid, and the Commissiotiers’
Court had the right to make it, by virtue of Article 7335 of the Re-
;1:;& Ciri) Btatutes, in orroo;; at that time, which reads in pari as

ollows: . o ,

*Whenever the commissioners' court of any
county after thirty days written notice to the
county attorney or distriot attornsy to file de-
linquent tax suits and his fallure to do so, shall
deem it nccessary or expedient, said ocourt may con-
trect with any dompetent attorney to enforoe or as-
sist in the enforcement of the collection of any de-
linquent State and county-taxes for a per cent on
the taxes, * * *~

¥We have nothing to show that the Commissionsra' Court gave
thirty days written notice to the county ettorney and that he failed
to file tax suita] but wa are entitled to presums that they complied
with 8]l necesaary prerequisitss defore making the order entering
into the contract. Such is the rule as stated in the osse of Tubbe
v. Semple, 82 S.W, {2d4) 362, ae follows!:
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"ihe order of Lhe commissioners® court is regulsr
on its face, &nd o collatersl atteck it will be con-
clusively presumed that every fact necessary for the
ccurt to find es & prereguisite to 2Zte povier to act
vas found by 1t Iln support of the order which it mede."

It is our belief that ., ... Biocker hed 8 valid claim
against ithe State for {3,371.953 by virtue of the work thet he did
under the contract. e think thet tihis claixm wes perscnsl propcrty
by virtuc of the rule stated in 33 Tex. Jur. £84 ss follows:

"The terx ‘personel,' as deseriptive of property,
comprehends goods and chattels, evidences of debt,
money end choses in action or obligntions which are ‘en-
foroceable by judiciel proceedings."

.It is immeterial whether we oall it personal property or pefaonal
estate, because ag said in Ellet v, HcCord, 41 8. ¥. (24) 110:

*The word testate! means property. and ‘property*
mnans estate ., . "

¥Ye now come to the question of what happened to this ¢laim
when O. W. Blocker died. As it is a causs of sction founded on
contract: it survived his death. Dowlin v. Boyd (Com. App.), 261
8, ¥, 10965, ¥We think that by virtu. of Section 2 of Article B871,
it ia now vested in Mrs, !lna Lou Leckar, that Artiele beinc in
part as follows:

*If the deceased have mo child or children, or their

deascendants, then the sumviving husband or wife shall de
entitled toc all the personal estate, . ..”

It ie our opinion that this is s valid claim against the
State, and that the legislature has the authority to provide for

payment of it. ‘
Yours very truly .
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